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Common Drafting Issues - NY Annuities 
 

When it comes to creating, or modifying an annuity for distribution in New York, there a 
number of differences from what you do in other states or the Interstate Compact that you may 
not be aware of. Without understanding these differences and how to overcome them, it can 
result in delays in getting files approved - or worse yet, a rejection of a filing. The good news is, 
once you understand what the key differences are, it’s easier to create an annuity that complies 
with New York’s requirements. You may even find that in some ways New York’s approach 
provides a certain simplicity that isn’t the case for other states. 
 
In this white paper, we’ll explain some key terms that are unique to New York as well as the 
three common issues that product development gets hung up on. 
 

Key Terms 

Section 4223 is the nonforfeiture law for annuities in New York. The nonforfeiture requirements 
are what make designing annuities for New York so different from other states. They differ 
drastically from NAIC Model 805, which is what most other states use. Understanding the New 
York nonforfeiture law is key to creating compliant annuities for New York. In order to 
understand this section of the law, there are several specific terms that you must be familiar 
with.  
 
Gross Considerations: These are the actual premiums paid, including any transfers from other 
accounts under the contract.  
 
The purpose of including any transfers in the Gross Considerations is to make sure that 
transfers from separate account investment options are included in the nonforfeiture protections 
of fixed accounts. 
 
Net Considerations: Gross Considerations reduced by any Contract Charge. 
 
So, what are Contract Charges?  
 
Contract Charge: A dollar amount that’s subtracted from a Gross Consideration prior to the 
Gross Consideration being credited to the contract.  
 
Note that this charge cannot exceed $50 in any single year.  
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Let’s look at an example: 
 
Assumptions: 

● Contract holder paid $20 monthly premiums 

● No transfers were made from any other contract accounts 

● Company charges $50 permissible Contract Charge 

 

  
Month 

 
Gross Considerations 

Contract 
Charges 

 
Net Considerations 

1  $20.00  $20.00  $0.00 

2  $20.00  $20.00  $0.00 

3  $20.00  $10.00  $10.00 

4  $20.00  $0.00  $20.00 

5  $20.00  $0.00  $20.00 

6  $20.00  $0.00  $20.00 

7  $20.00  $0.00  $20.00 

8  $20.00  $0.00  $20.00 

9  $20.00  $0.00  $20.00 

10  $20.00  $0.00  $20.00 

11  $20.00  $0.00  $20.00 

12  $20.00  $0.00  $20.00 

Annual 
Total 

$240.00  $50.00  $190.00 

 
In the first two-months the Net Considerations are zero. In the third month, the Net 
Considerations are $10.00. For the remainder of the year, the Net Considerations are the full $20 
each month.  
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Now, the Contract Charge is not the only charge to consider in relation to payment of premium. 
Premium Charge Percentages are a separate charge that may be included in the product design.  
 
Premium Charge Percentage: A charge provided for in the contract that’s based on a percentage of 
net considerations credited to the contract. The premium charge percentage cannot exceed ten 
percent of any net consideration so credited for all contracts without a market-value adjustment 
formula, including equity indexed annuities (EIAs.) 
 
For market-value adjusted (MVA) annuities, the max charge is seven percent of any net 
consideration so credited. 
 
A key point to remember is that if there is a Premium Charge Percentage, it is applied to 
premiums after any contract charge has been taken.  
 
Actual Accumulation Amount: Essentially, the account value. This is the Gross Considerations, 
minus any Contract Charge, giving us the Net Considerations. Then, a Premium Charge may be 
deducted (if stated in the contract.)  
 
This value is where guaranteed interest and any additional amounts will be credited. This is a 
key difference from NAIC Model 805, and begins our discussion of three common issues that 
cause so much confusion and disruption when designing an annuity for New York.  
 

Three Common Issues 

1: One Value - Not Two 
 
New York permits only one account value, the Actual Accumulation Amount. This is a key 
difference from the NAIC two-account, or two tiered approach. This distinction is one of the 
most common issues we see when carriers are designing an annuity for New York. They fail to 
recognize the significance of the single defined Actual Accumulation Amount.  
 
The two accounts allowed by Model 805 are the minimum nonforfeiture value, which allows a 
12.5% load and requires only guaranteed interest to be credited, and the account value, which 
accumulates 100% of the premium. However, the account value has no requirement for 
guaranteed interest, may credit current interest and may be subject to a surrender charge.  
 
In New York this separate analysis does not exist between the minimum nonforfeiture value 
and account value. Any guaranteed interest and excess interest (additional amounts) are 
credited to the same value. The combination of guaranteed interest and excess interest becomes 
the credited interest and it is nonforfeitable after crediting except indirectly through a surrender charge.  
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The Actual Accumulation Amount at the end of one period becomes the starting value for the 
next period.  
 
2: Withdrawal Charges 
 
Another common misunderstanding is the requirement for permissible withdrawal charges, 
and that they change with the type of annuity product. Rather than the more complicated approach 
of the model, NY essentially looks at two elements: the Actual Accumulation Amount and then 
whether the withdrawal charge is permissible. For all types of annuity contracts, the maximum 
withdrawal charge percentage is reduced by any premium charge percentage. This has the effect of 
limiting the combination of the load, whether it is a front-end load or a back-end load.  
 
The chart below breaks down the permissible withdrawal charges by the type of annuity.  
 

Annuity Type  Permissible Withdrawal Charge 

Basic Deferred Annuity   10% maximum 

Equity Index Annuity  10% years 1-3 
Decreases by 1% for the next 7 years 
0% thereafter 

MVA Annuity  7% maximum 
Decreases by 1% each year until 0%  
Continues until guarantee period is completed 

 
For the MVA, once a new guarantee period begins, there is a separate calculation needed in 
order to determine what the new starting withdrawal charge would be. This is one of the items 
we cover in detail in the Demystifying NY Annuity Nonforfeiture course, which we discuss a little 
more at the end of this white paper. 
 
3: Indexed Annuities 
 
Finally, let’s touch base on one aspect of Equity Indexed Annuities (EIAs). Note: Although 
Fixed Indexed Annuity is a much more common term, New York law uses EIA, and therefore, 
we use the same  language here for consistency. New York does use a limited two-value 
approach to determining the value of the index account. There is the Minimum Accumulation 
Value and the Equity Index Value. The greater of these is used to determine the benefits 
attributable to the Equity Index Account. A unique feature to the New York requirements is the 
resetting of the two values to the higher amount. This is required at least every 10 years, but 
may be done more often per §4223(c)(4)(A)(i). At the time of the reset, the higher of the two 
values becomes the starting point for the two values going forward.  
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Partial withdrawals have some special requirements that flow from this approach. In the 
simplest of terms, the larger of the two values at the time of the withdrawal is reduced by the 
dollar amount of the withdrawal while the smaller value is reduced proportionally. Below is an 
example: 
 
 

  Equity Index Value  Minimum Account Value 

Before Withdrawal  $100,000  $80,000 

Withdrawal Amount  $25,000   

After Withdrawal  $75,000  $60,000* 

Surrender Charge 4%  $1,000   

Cash Received  $24,000   

 
*60,000  =  80,000  -  25,000*($80,000/$100,000) 
 

Other Considerations 
 

In this white paper, we have laid out some of the key definitions needed to understand §4223 as 
well as three common issues to address when designing a compliant annuity for New York. 
There are several other things to keep in mind, such as standard provisions, the formulas for 
features such as an MVA or EIA, and combination products, not to mention the specific 
information for filing these products. To fully understand New York annuity nonforfeiture 
requirements, click here to read about our Demystifying NY Annuity Nonforfeiture course. For 
a more introductory course, sign up here to stay updated on the release of our Introduction to 
Annuities in NY course. 
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